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Arising out of Order-in-Original No AHM-STX-003-ADC-AJS-001-16-17 dated 29.06.2016 Issued by:
Additional Commissioner, Central Excise, Din:.Gandhinagar, A’bad-I!l.

o srdierendt / st @1 A ¢ war Name & Address of The Appellants/Regpondents
M/s. Tirupati Sarjan Limited _
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs Ex0|se Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound Ahmedabad ~ 380 016.
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(i) The appeal under sub sectlon (1) of Sectlon 86 of the Finance Act 1994 to the Appellate Tribunal

Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceedmg Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. -
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iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) ‘of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-] in terms of the Court Fee
Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

- Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.”
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ORDER-IN-APPEAL

M/s Tirupati Sarjan Limited, 5, 1% Floor, M.K .Patel Market, Kansa Char Rasta, Visnagar
(Gujarat)(hereinafter referred to as “the appellant) has filed this appeal against Order-in-Original
No.AHM-STX-003-ADC-AJS-001-16-17 dated 29.06.2016 ( impugned order) passed by the

Additional Commissioner of Central Excise, Ahmedabad-III (adjudicating authority ).

2. Briefly stated, the facts of the case is that based on CERA Audit objection, a show cause '

notice dated 15.011.2015 was issued to the appellant, alleging for short payment of service tax

amounting to Rs.40,31,092/- with interest amounting to Rs.6,64,463/-, Jeviable on Construction '

of Commercial/Industrial Buildings, Construction of Residential Complex, Work Contracts and

'Renting of Immovable Property. for the period from October 2012 to March 2013. The said

show cause notice also proposes for imposition of penalty amounting to Rs.1 1,45,258/- under
Section 76 of the Finance Act, 1994 (FA); 40,31,092/- under Section 78 of FA and Rs.9600/-
under Rule 7C of Service Tax Rules, 1994. The appellant has paid the service tax amounting to
Rs.40,31,092/- with interest of Rs.5,18,419/- and pe;nalty of Rs.9600/-. Vide the impugned order

the demand was confirmed with interest and imposed penalty under Section 78 of FA and Rule

7C of Service Tax Rules, 1994.

3, Being aggrieved, the appellant has filed the present appeal on the grounds that:

o The delay in payment of service tax was taken due to shortage of fund as their customers
were not paying service tax and also if the customer cancels their booking of the unit then
the entire considered is required to be returned without deducting service tax amount.

o The amount of service tax with interest has been paid before issuance of show cause

" notice; that no suppression of facts involved in the matter as the appellant has been under
regular supervision and control of service tax department.

o Demand for penalty under work contract service and renting of immovable property is
not leviable as they were liable to pay service tax on reverse charge mechanism which
was a newly introduced systemn; that the appellant were not aware of the same. _

e Penalty under Section 78 and 77 of FA is not imposable; that benefit of Section 80 of F
is applicable to them. '
4. Personal hearing .in the matter was held on 21.02.2017. Shri Jamit Shah, Chartered
Accountant appeared for the same é.lld reiterated the grounds of appeal. He further admitted that
the appellant were conducting normal business during non payment period and payments are
used to be made and received for business purpose during that period. He submitted additional
submissions regarding non imposition of penalty under Section 78 and also cited various case

laws.

5. 1 have carefully gone thfough the facts of the case and submission made by the appellant

in the appeal memorandum as well as during personal hearing.

6. At the outset, I observe that in the instant case the undisputed fact reveals that ‘the
appellant had accepted the short payment of service tax with interest leviable for-the services
rendered and penalty for non filing of returns. The disputed fact remains only with regard to

imposition of penalty under Section 78 of FA. I observe that for ignorance Sffpaygr%ent was
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hardship prevented them from discharging tax liability from their pocket. I further observe that
the adjudicating authority had a lengthy discussion on this contention of the appellant at para 30
to 36 in the impugned order According to the provisions of statute the point of taxation is the

point in time when the service is deemed to have been provided. In this case, the tax liability is

admitted and accepted by the appellant and accordingly they have paid the same with applicable

interest and penalty for non filing of return as referred to above. Therefore, I do not find any
merit to discuss the said'issue further. They appellant has vehemently argued for non imposition
of penalty under Section 78 of FA that since they have paid the duty with interest before issuance
of show cause notice penalty is not imposable under Section 78 of FA in view of Section 73(3)

of the Act.

7. Looking into the facts involved in the present case, the said argument is not tenable in
terms of sub section (4) of Section 73 of FA. In the instant case, I observe that non-payment of
service tax for the relevant period i.e from October 2012 to March 2013 came into the notice of
the department only on the basis of audit of the records conducted by the officer in the month of
November 2013. Such situation indicates a clear intention for evading payment of tax. The said
provisions of section 73(3) of FA is not applicable in case of non-levy, short payment etc,
involving suppression of facts with intent to evade tax liability, wilfull mis-statement ete.
Looking into the apt of the case, the pepalty under Section 78 imposed by the adjudicating
authority is proper and accordingly, I find that no interference is required in this regard.

Therefore I uphold the order of the adjudicating authority.

8. The appellant has cited various case laws in support of their arguments. On going through
the said demsxons T observe that the ratio of the said cases is not applicable to the instant case as
this case 1nvolves evasion of service tax. The appellant further argued for the benefit of Section
80 of the Act. Looking into the huge amount of service tax evaded by them intentionally, I do

not find any merit to consider the said request.

8. In view of above discussion, I reject the appeal filed by the appellant and uphold the
impugned order. The appeal stands disposed of accordingly. 'Y*(\/j
&b’\\gk“
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Date :2203.2017

Attested

(M%rﬁn/oﬁ%xj

Superintendent (Appeals-I)
Central Excise, Ahmedabad

ByR.P.AD
To

M/s Tirupati Sarjan Limited,
5, 1% Floor, M.K.Patel Market,
Kansa Char Rasta, Visnagar (Gujarat)(
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Copy t0:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, Central Excise, Ahmedabad-11I
3. The Deputy/Assistant Commissioner, Service Tax Division, Gandhinagar.
4. The Assistant Commissioner, System-Ahmedabad -III
7 Guard File.
6. P.A.File.







